
0

3m721al #T #r,]az]..,
Office of the Commissioner

#%tar #ca2), 3r#ta 31401Isl 3r1#alza..,
Central GST, Appeals Ahmedabad Commissionerate
#la3raca , lava mi, 31aral31, 31{#I1z-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in
Website : www.cqstappealahmedabad.qov.in

By SPEED POST
DIN:-20240564SW0000217444
(cfi) nt< ierT/ File No. GAPPL/COM/STP/5626/2023-APPEAL]t; (!)I::> '"2.- .$ssl6
ftmgr int zit feai4 ]

(ta)
Order-In-Appeal No. and Date

AHM-EXCUS-003-APP-028/2024-25 and 30.05.2024

qR flu +Tzar / sf7 uia #a, gr (grfia)
(«)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

staa Rt f2rial
('cf)

Date of issue
31.05.2024

Arising out of Order-In-Original No. 153/AC/DEM/MEH/ST/Luhar Bhupendrasinh

(s-) Hakamsinh/2021-22 dated 31.03.2022 (Date of Issue : 01.04.2022) passed by the

Assistant Commissioner, CGST, Division - Mehsana, Commissionerate - Gandhinagar

37 f)a#afattsit qar/ M/s Luhar Bhupendra Hakamsinh, Upkar Nagar, Nr. Fire

(a) Name and Address of the Station, Palavasana, Mehsana Industrial Estate,
Appellant Mehsana, Gujarat - 384002

#it? fa zr sfta-sm@gr a sriatsr mar? at az <rs2gr k fr zrnfrfaaatg +T@ qaT

srf@2rat #t sft srrar gtrr sea rgaamar, arfR ta st?gra fas ztmar?l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
fonowing way.

Revision application to Government of India:

(1) a#fr sgra gt«ca z@lfz, 1994 ft arr aaR aaru rg tu« k anpats arr #t
3r-nrr. h rzrwpm h iasfia gaau smaaflRa, srawar, fa iaraz, tsa feat,
tft ifa, fa tr sraa, iami, &fa«Rt: 110001 # R7sftReg:­

A revision application lies to the Under Secretary , to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3 SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another durin - r:G ·
of processing of the goods in a warehouse or in storage whether in a f
warehouse. IC
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(ea) ma?hagftu ntar faff«+TarmRaft ii3qatr green ma+T
'3 ,9 1a gr aRazmustmaharzfaftug TT 'SR!(f ii frl ;q ffa ct ~I

In case of rebate of duty of excise on goods exported to any country ot territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

{'cf) 3ffcG:r '3,9 I ~;:i # '3qra ran ha a fu ts4€t #ReerRt&? sit hr an?grRt sa
mu uifr a garfaa rg, sft arr -crrfta cf!'~ -crt zratfa zrf@2f7a ( 2) 1998
nrr 109 errga fng rgzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~'1,91~.-i~(ar:fu;r) fiii+-11c1rn, 2001 t~9t3fcl1fa FclPIR'~m"ft&TT~-8#ir
mw:TT if, miTTf a,R!(f t "SlTit a,R!(T faa f2aria Rl tr a lama-s?gr i:i;cr ar:ITT1 a,R!(f # ir-ir
4fat a arr 5fa raa fan arr af@ s# arr arar < a ger gff a si«fa mu 35-~ # 0
frrmfta-th rat eh aaqr # arr els-6 a1at Rt 'Sffct m~~I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Ras saa # arr szi iarau era sr? ar3rta@tats 200/- fr rat ft
J!TQ; st agt i &I <..l {cfi+-1 Q,'cfi'm~~ qJW 1000 /- # 1:fil"B"~# JJTQ;I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac. Q
'fflm~,~ '3 ,9 1 ~ii ~ 'Q,ci" 'ftclT qi""{ 61 tfl rn lj~ %m arcfm=-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ ;;i,91~.-i ~~, 1944#mu35-~/35-~tata1TTf :-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) Ra qRbaaatg cigar eh r«rat fr afa, zrRhRr kmtfar gar, a€tr
3gr<i grcr vi arm cf)Rn +uaf@raw (Ree) ft sf?n eftr ff#, zrarata a 2d T,
iil§+-11rn 'l=fcR, a:im, n'l-'(u(.-i1:i1{, 6-IQ+-1~1ii11c;-38ooo41

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5Lac, 5 Lac to 50 Lac and_ above 50 Lac respectively in th_z!~:30{"' .
crossed bank draft m favour of Asstt. Registar of a branch of any no · · ~ ,.' -a'ti.'. , ,'•.·tz $° s,8-
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) R za arr ii a&a s?ii mrarr @tar 2 at r@a qr srgr a fufl ar rat a4n
m if~~~ w er~~~ §Cl: m fc!1 mm ffl ffi if~~~~~ 619lffill
znrzrf@lawr Rt za sf# zur a{traar #t ua 3aar far stargt

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. I lacs fee of Rs.100 /- for each.

(4) ·Trarra gen sf@fr 1970 rzrt inf@ea ft srgfh -1 h siafa faff far gars
saea r qrr?gr zrnrf@fa [far nf@lark st?grr2la ft ua 4Raus6.50 ftir 91f .-ll Ill !<rill
gen feaerr@tr arfeu

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <a st iif@eaal ar fiataat fa4ii fr m ~"l!Trl'~~~~~mm
~,~-3,41 c::_r! ~~~ 6197 ffi zrtaf@law (aruff@fey ITTl=r , 19 82 if~~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftar green, #Ra sqrar grcan vi tat#sf@a +zrtrf@aw (Ree) ah rf@sft atr
if cfidclll-!i41 (Demand) ~~(Penalty) 91f 10% mar a#ar zarf 2 zaif#, sf@aarfnr
10 cfi"W~ !1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

a.tr3are green st ear4 ah iafa, gfa@trafar Rt ir (Duty Demanded) I

( 1) is (Section) 11 D %~ RmRcr "CTfu;
(2) far raa irk fez #r af@;
(3) hr@z #fezfafa 6 hagauf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A)· and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) < sr?gr a uftzf nf@raw a arr sat reer errar area ar au f@a(fa gt atr Phu +Tg

green 10%ratsit srzt haaaw fat@a gt aaav#10% {nraru Rt sraft2
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty
or penalty, where penalty alone is in dispute."

\, j
~
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F. No. GAPPL/COM/STP/5626/2023

3r6)fr3I/ ORDER-IN-APPEAL

The present appeal has been filed by MIs Luhar Bhupendra Hakamsinh, Upkar

Nagar, Nr. Fire Station, Palavasana, Mehsana Industrial Estate, Mehsana, Gujarat­

384002 [hereinafter referred to as "the appellant"] against Order in Original No.

153/AC/DEM/MEHIST/Luhar Bhupendrasinh Hakamsinh/2021-22 dated 31.03.2022

(Date of Issue : 01.04.2022) [hereinafter referred to as "the impugned order"] passed

by the Assistant Commissioner, CGST, Division - Mehsana, Commissionerate ­
Gandhinagar [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the facts of the case are that the appellant were registered with

Service Tax under registration No.AAIPL0486FST001 for providing taxable services.

On analysis of the total income declared by the appellant in Income Tax Returns &

Service Tax Returns, discrepancy has been found for the period F.Y. 2015-16 &

2016-17. In order to verify, letters /E-mails were issued to the appellant calling for 0
the details of services provided during the period. They didn't file any reply. It was

observed by the jurisdiction officer that that the appellant have not ST-3 Returns filed

for the F .Y. 2015-16 & 2016-17. This had resulted in short payment/non-payment of

Service Tax and the amount of Service Tax short paid was calculated as per the Table

below:

Sr. Period Differential Taxable Value as Rate of Service Service Tax
No. (F.Y.) per Income Tax Data (in Rs.) Tax incl. Cess liability to be

demanded (in Rs.)
1. 2015-16 68,58,915/­ 14.5% 9,94,543/­
2. 2016-17 37,93,955/­ 15% 5,69,093/­

Total 15,63,636/­
0

3. The appellant was issued Show Cause Notice bearing F. No. V.ST/l lA-

21/Luhar Bhupendra Hakamsinh/2020-21 dated 29.06.2020 (in short SCN) proposing

to demand and recover Service Tax amounting to Rs.15,63,636/- under proviso to

Section 73 (1) of Finance Act, 1994 along with interest under Section 75 of the Act.

The SCN also proposed imposition ofpenalty under Section 77(2), Section 77(c) and

Section 78 of the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

e Service Tax demand of Rs.15,63,636/- was confinned under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,

1994.
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o Penalty of Rs. 10,000/- was imposed under Section 77(2) of the Finance Act,

1994.

Penalty ofRs.10,000/- was imposed under Section 70(1)(c) of the Finance Act,

1994 read with Rule 7 ofthe Service Tax Rules 1994.

Penalty of Rs.15,63,636/- was imposed under Section 78 of the Finance

Act, 1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

► The Appellant stated that they have earned income from providing crane to

Bhupendra House Crane Service Pvt. Ltd & Pan India Consultants Pvt. Ltd.

Their services are exempted from Service Tax. They submitted the relevant

contract and Profit & Loss Ale in this regard.

► It is further contended that value mentioned in impugned order and SCN was

not correctly derived and verified and Notice issued without any base and

verification, hence, the impugned order requires to be set aside.

6. Hearing in the case was held on 22.04.2024 virtually. Shri Arpan A. Yagnik,

Chartered Accountant, appeared for hearing on behalf of the appellant. He informed

that the client is owner of four cranes which it has given on rent to GTA Company

0 which is exempt under Sr. No. 22 of Noti. 25/2012. Further, he requested for two

days time to submit additional documents.

6.1 Subsequently, the appellant submitted additional submission dated 25.04.2024

along with Profit & Loss Account, Balance Sheet, ITR, Form 26A, Work Order &

Registration Certificate of Cranes, wherein they inter alia submitted the following

grounds:

► The appellant submitted that they are eligible for the exemption as per

notification No 25/2012 Dated 20/06/2012. The appellant has provided crane

on hire to Goods Transport Agency for their movement of Goods. The

appellant has given their crane to their transport division. The appellant

reproduces clause 22 ofNotification No 25/2012 hereunder for reference:
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F. No. GAPPL/COM/STP/5626/2023

GS.R. 467(E).- I exercise ofthe powers conferred by sub-section (1) ofsection 93 of

the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in

supersession of notification No. 12/2012- Service Tax, dated the 17th March, 2012,

published in the Gazette ofIndia, Extraordinary, Part II, Section 3, Sub-section () vide

number G.S.R. 210 (E), dated the 17th March, 2012, the Central Government, being

satisfied that it is necessary in the public interest so to do, hereby exempts thefollowing

taxable servicesfrom the whole ofthe service tax leviable thereon under section 668 of

the saidAct, namely:­

22. Services by way ofgiving on hire -

(b) to a goods transport agency, a means oftransportation ofgoods.

► They further stated that on the based on above provision, they are eligible for

the exemption and not liable for service tax.

}> Further, as show cause notice is issued based on the ITR return, it was held in

various forum that it is not valid notice and required to be set aside. They

requested to consider the same and drop the demand.

7. I have carefully gone through the facts of the case available on record, grounds

of appeal in the appeal memorandum, oral submissions made during personal hearing

and additional submission, the impugned order passed by the adjudicating authority

and other case records. The issue before me for decision in the present appeal is

whether the demand of service tax amounting to Rs.15,63,636/- confirmed under

proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide

the impugned order passed by the adjudicating authority in the facts and

circumstances of the case is legal and proper or otherwise. The demand pertains to

the period ofF.Y. 2015-16 &F.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. I find that the appellant claimed that they were engaged in providing Services

by way of giving Crane on hire for the movement of goods. They also claimed that

their rendered services merit exemption from Service Tax in light of Sr. No. 22 of

Notification No.25/2012-ST dated 20.06.2012. In support of their claim, they

submitted the copy of Profit & Loss Ale, Balance Sheet, Work Order, ITR, Form

26AS, Registration Certificate of Cranes.
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9.1 On going though the submissions of the appellant, I find that the appellant had

their own Cranes & provided them on hire basis and earned rental income amounting

to Rs.68,58,915/- & Rs.37,93,955/- for the period FY. 2015-16 & F.Y. 2016-17

respectively. I further find that they strongly contended that their rendered services

merit exemption from Service Tax by virtue of Mega Exemption Notification

No.25/2012-ST dated 20.06.2012. The relevant portion of the Section is reproduced

as below:

22. Services by way ofgiving on hire ­

(a) ..... ;

(b) to a goods transport agency, a means oftransportation ofgoods;

10. Examining the above provisions with the facts ofthe case, I find that the cranes

are used for movement or transportation of goods. Hence, the services provided by

the appellant way of giving Crane on hire for movement or transportation of goods

merits exemption from leviability of Service tax under provision of Sr. No. 22 Mega

Exemption Notification No.25/2012-ST dated 20.06.2012.

11. In view of above discussions & findings, I am of the considered view that the

demand of Service Tax amounting to Rs.15,63,636/- confinned vide the impugned

order fails to sustain on merit. As the demand of service tax fails to sustain, question

of interest and penalty does not arise.

12. Accordingly, the impugned order 1s set aside and the appeal filed by the

appellant is allowed.

13. sf aaf artaf n?aft atRqzru 5qta a@a faat snare]
The appeal filed by the appellant stands disposed of in above terms.

el-0J
nuri s

37r4#a (3r%er)
Dad? @o"May, 2024
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ql[Ia/Attested :

"18
a7TR
3rferao (er#tea
fl flu el, Isla
By RJEGD/§JP>EED POST AID

To,

Mis Luhar Bhupendra Hakamsinh,
Upkar Nagar, Nr. Fire Station,
Palavasana, Mehsana Industrial Estate,
Mehsana, Gujarat - 384002.

Copy to:

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.

2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Mehsana Division, Gandhinagar

Commissionerate.

4. The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.

~uardfile.

6. PA File.
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