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Date of issue

Arising out of Order-In-Original No. 153/AC/DEM/MEH/ST/Luhar Bhupendrasinh
(%) | Hakamsinh/2021-22 dated 31.03.2022 (Date of Issue : 01.04.2022) passed by the

Assistant Commissioner, CGST, Division - Mehsana, Commissionerate - Gandhinagar

freeRdT &7 9T &< TaT/ M/s Luhar Bhupendra Hakamsinh, Upkar Nagar, Nr. Fire
(&) | Name and Address of the Station, Palavasana, Mehsana Industrial Estate,
Appeliant Mehsana, Gujarat — 384002

F1$ e T A NIer-3MaeT § AT AT HLAT & AT I8 N SN K T FArrefa = aa1g ¢ qew
S TRIHTr Y STefler rereT GETor STEH e Y THdT 8, ST [ U SN % Toeg gf ahal gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revision

application, as the one may be against such order, to the appropriate authority in the
following way.

T AT AT A -

Revision application to Government of India:

(1) =T STET e sTfe=as, 1994 i €T 37dd 3 FaqTg T qTHET F G H YERE IR
SY-EITRT. 3 e U F A qAQeT sraed s aive, aRa e, o derer, o @,
=Toft e, sha &1 wam, w6 9T, 7% el 110001 &7 &7 11 =11RY :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 1 10 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

() ﬁmﬁgﬁ%nﬁﬁm@ﬁm@ﬁﬁ%&ﬁmmmwﬁﬁmﬁﬁ
Wﬁ@ﬂwﬁwﬁm@mﬁﬁ,m%ﬁmmwﬁﬁ%wmﬁﬁ
a7 BT roe IR & g e Y iR % <RI S gl

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another duri HHIE QIS

warehouse.
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(@)  WRa ¥ args et g ar wewr § Raifad arer 9% ar At & fAfRwior § ST e g 9 9%
SeUTER ok % T & ATHe § ST wRg % arg} R g a1 vew # [t g .

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M) AT ok T AT T fEAT ST & SrgR (T AT 2T @) %Wwwﬁl

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() iAW SeuTed Ht IeUTET oo % AT & g S SgET FieT AR i TS g SR U A S 5w
ORI Q& 9w 3 ATt omgeh, e & gIT gTRa & 99 9% AT 91€ § f&aw A (7 2) 1998
aRT 109 gRT Ag<F By T g

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) i ScaTed e (rdie) Reammestt, 2001 F w9 % sfavia R_fAfde yo=r dear 3-8 9 ar
staat F, Ifva smeer & 9y sweer Ifva Rate & &= w & Sacger-smeer & ordier smeer & qr-ar
yTaat & wr Iw araew AT ST A1yl SEh 9T @rar § #7 qed Y o sfavd oy 35-§ #
fRaTRa i % AT F G & 17 SI-6 ATATT i AT AT AT AUl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3)  TRICSI See & |TY STl §ad THA U ATE 9 T ITY B graT &7 200/ - I Gram i
ST 3R ST SAUHA U& 1@ & SI7aT g1 al 1000 /- it Hi e e 6t sy

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIHT o, FRIT ITITET (o T AT hY I 14 AT & T srefier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 1T ScITed e Tferfaw, 1944 §f oy 35-41/35-5 & sfafa:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2)  Shiered qsee AT g F erar S srdie, srfiar & qrw § @har e, S
STUTET [ TF HeIToh rdieta ~grariaener (Reee) 7 uftry &=ty fifser, srguereare § ond Hrem,
AgHT T Wole, EaT, MR, Jgaarare-380004!

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in th
crossed bank draft in favour of Asstt. Registar of a branch of any no :
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) zrf%wan‘?fsrﬁﬁnsrm%&ﬁmwr%&r@m%ﬁq?&aﬁaﬁ@ar%ﬁqﬁﬂwsgﬂ?n—rramj?ﬁ
&1 § Far ST =1RY 5@ a2 & A9 5y o B RreT w@ w1 F = ¥ Ry gunRafy afiehy
FTATIERTOT ShT o STFIeT AT Sk 19 I AT Uoh AT T STaT & |

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) TR e AfEE 1970 7T T A gy -1 % i Meaiia B e 9w
AT AT Geremasr FATRARy Frofam el  seer § & wads it v afive ® 6.50 §¥ &7 =y
e feohe @7 g AT |

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = AT Helfdw araedt 1 Fterer s arer st v A off ear aela B st € Sy
e, BT IS ok T T rfiefir ~aranfersmen (wraffafd) fem, 1982 # AfRa &)

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  WTHT wh, FeT ITET e T Sarehe el =martaeser (Rede) O gy srfiell 3 arwer
§ #deaH T (Demand) T & (Penalty) FT 10% & STHT FAT arard g1 grerith, srideaw I ST
10 #XI8 79 gl (Section 35 F of the Central Excise Act, 1944, Section 83 8 Section 86
of the Finance Act, 1994)

R SeTE Yo I YT & Siata, QAT GRIT deed il 7T (Duty Demanded) |
(1) @< (Section) 11D % aga Waiiia iy
(2) ToraT ot Sde Hive it i,
(8) ®Tare iRe vt & aw 6 & aga 3 Ui

TG A STAT * Flerq Afier § ager T& ST Y et H erfier arfrer e 3 forg q o &y foaw
AT gl

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A)'and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) =& 3meer & Ui erfier WTTAeRToT o THeT Wgf Yoeh STUAT {[ea AT qve faariad i ar |iv [ Mg
e F 10% FIATT 9T 0T STgt haer gue fFaried gt 99 398 F 10% T 9T & SI7 dohd | gl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty ar} rﬁ%{%@églﬁ%\
;“\ £ A

N

or penalty, where penalty alone is in dispute.”
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F. No. GAPPL/COM/STP/5626/2023

T 3meel/ ORDER-IN-APPEAL

The present appeal has been filed by M/s Luhar Bhupendra Hakamsinh, Upkar
Nagar, Nr. Fire Station, Palavasana, Mehsana Industrial Estate, Mehsana, Gujarat —
384002 [hereinafter referred to as “the appellant”] against Order in Original No.
153/AC/DEM/MEH/ST/Luhar Bhupendrasinh Hakamsinh/2021-22 dated 31.03.2022
(Date of Issue : 01.04.2022) [hereinafter referred to as “the impugned order”] passed
by the Assistant Commissioner, CGST, Division - Mehsana, Commissionerate -

Gandhinagar [hereinafter referred to as “the adjudicating authority”].

2. Briefly stated, the facts of the case are that the appellant were registered with
Service Tax under registration No.AAIPL0486FST001 for providing taxable services.
On analysis of the total income declared by the appellant in Income Tax Returns &
Service Tax Returns, discrepancy has been found for the period F.Y. 2015-16 &
2016-17. In order to verify, letters /E-mails were issued to the appellant calling for
the details of services provided during the period. They didn’t file any reply. It was
observed by the jurisdiction officer that that the appellant have not ST-3 Returns filed
for the F.Y. 2015-16 & 2016-17. This had resulted in short payment/non-payment of

Service Tax and the amount of Service Tax short paid was calculated as per the Table

below :
Sr. Period | Differential Taxable Value as | Rate of Service Service Tax
No.| (F.Y.) per Income Tax Data (in Rs.) | Tax incl. Cess liability to be
demanded (in Rs.)
1. | 2015-16 68,58,915/- 14.5% 9,94,543/-
2. | 2016-17 37,93,955/- 15% 5,69,093/-
_ Total 15,63,636/-

3. The appellant was issued Show Cause Notice bearing F. No. V.ST/11A-
21/Luhar Bhupendra Hakamsinh/2020-21 dated 29.06.2020 (in short SCN) proposing
to demand and recover Service Tax amounting to Rs.15,63,636/- under proviso to
Section 73 (1) of Finance Act, 1994 along with interest under Section 75 of the Act.
The SCN also proposed imposition of penalty under Section 77(2), Section 77(c) and
Section 78 of the Finance Act, 1994.

4. The SCN was adjudicated ex-parte vide the impugned order wherein :

e Service Tax demand of Rs.15,63,636/- was confirmed under Section 73(1) of

the Finance Act, 1994 alongwith interest under Section 75 of the Finance Act,
1994, :
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F. No. GAPPL/COM/STP/5626/2023

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act,
1994,

e Penalty of Rs.10,000/- was imposed under Section 70(1)(c) of the Finance Act,
1994 read with Rule 7 of the Service Tax Rules 1994.

o Penalty of Rs.15,63,636/- was imposed under Section 78 of the Finance

Act,1994 with option for reduced penalty in terms of clause (ii).

5. Aggrieved by the impugned order, the appellant has preferred this appeal on

following grounds:

» The Appellant stated that they have earned income from providing crane to
Bhupendra House Crane Service Pvt. Ltd & Pan India Consultants Pvt. Ltd.
Their services are exempted from Service Tax. They submitted the relevant

contract and Profit & Loss A/c in this regard.

» It is further contended that value mentioned in impugned order and SCN was
not correctly derived and verified and Notice issued without any base and

verification, hence, the impugned order requires to be set aside.

6. Hearing in the case was held on 22.04.2024 virtually. Shri Arpan A. Yagnik,
Chartered Accountant, appeafed for hearing on behalf of the appellant. He informed
that the client is owner of four cranes which it has given on rent to GTA Company
which is exempt under Sr. No. 22 of Noti. 25/2012. Further, he requested for two

days time to submit additional documents.

6.1  Subsequently, the appellant submitted additional submission dated 25.04.2024
along with Profit & Loss Account, Balance Sheet, ITR, Form 26A, Work Order &
Registration Certificate of Cranes, wherein they inter alia submitted the following

grounds:

» The appellant submitted that they are eligible for the exemption as per
notification No 25/2012 Dated 20/06/2012. The appellant has provided crane
on hire to Goods Transport Agency for their movement of Goods. The
appellant has given their crane to their transport division. The appellant

reproduces clause 22 of Notification No 25/2012 hereunder for reference:
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F. No. GAPPL/COM/STP/5626/2023

G.S.R. 467(E).- In exercise of the powers conferred by sub-section (1) of section 93 of
the Finance Act, 1994 (32 of 1994) (hereinafter referred to as the said Act) and in
supersession of notification No. 12/2012- Service Tax, dated the 17th March, 2012,
published in the Gazette of India, Extraordinary, Part II, Section 3, Sub-section (i) vide
number G.S.R. 210 (E), dated the 17th March, 2012, the Central Government, being
satisfied that it is necessary in the public interest so to do, hereby exempts the following
taxable services from the whole of the service tax leviable thereon under secﬁ'on 668 of

the said Act, namely:-

22. Services by way of giving on hire —

(b) to a goods transport agency, a means of transportation of goods.

> They further stated that on the based on above provision, they are eligible for

the exemption and not liable for service tax.

> Further, as show cause notice is issued based on the ITR return, it was held in
various forum that it is not valid notice and required to be set aside. They

requested to consider the same and drop the demand.

7. I have carefully gone through the facts of the case available on record, grounds
of appeal in the appeal memorandum, oral submissions made during personal hearing
and additional submission, the impugned order passed by the adjudicating authority
and other case records. The issue before me for decision in the present appeal is
whether the demand of service tax amounting to Rs.15,63,636/- confirmed under
proviso to Section 73 (1) of Finance Act, 1994 alongwith interest, and penalties vide
the impugned order passed by the adjudicating authority in the facts and
circumstances of the case is legal and proper or otherwise. The demand p‘ertains to

the period of F.Y. 2015-16 & F.Y. 2016-17.

8. I find that the SCN was issued on the basis of third party data without any

verification and the impugned order has been decided ex-parte.

9. Ifind that the appellant claimed that they were engaged in providing Services
by way of giving Crane on hire for the movement of goods. They also claimed that
their rendered services merit exemption from Service Tax in light of Sr. No. 22 of
Notification No.25/2012-ST dated 20.06.2012. In support of their claim, they
submitted the copy of Profit & Loss A/c, Balance Sheet, Work Order, ITR, Form
26AS, Registration Certificate of Cranes.
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F. No. GAPPL/COM/STP/5626/2023

9.1 On going though the submissions of the appellant, I find that the appellant had
their own Cranes & provided them on hire basis and earned rental income amounting
to Rs.68,58,915/- & Rs.37,93,955/- for the period F.Y. 2015-16 & F.Y. 2016-17
respectively. I further find that they strongly contended that their rendered services
merit exemption from Service Tax by virtue of Mega Exemption Notification
No.25/2012-ST dated 20.06.2012. The relevant portion of the Section is reproduced

as below:

22. Services by way of giving on hire —

(b) to a goods transport agency, a means of transportation of goods;

10.  Examining the above provisions with the facts of the case, I find that the cranes
are used for movement or transportation of goods. Hence, the services provided by
the appellant way of giving Crane on hire for movement or transportation of goods
merits exemption from leviability of Service tax under provision of Sr. No. 22 Mega

Exemption Notification No0.25/2012-ST dated 20.06.2012.

I1. In view of above discussions & findings, I am of the considered view that the
demand of Service Tax amounting to Rs.15,63,636/- confirmed vide the impugned
order fails to sustain on merit. As the demand of service tax fails to sustain, question

of interest and penalty does not arise.

12. Accordingly, the impugned order is set aside and the appeal filed by the

appellant is allowed.

13. STt T GIXT &S ol 7% ST T ISR SUUE Tt o [haT STTar g |

The appeal filed by the appellant stands disposed of in above terms.
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Dated: _’{O'HA May, 2024
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TATUa/Attested :

R

GT AR

Srefiere (3Ute)

Tt St T 2, 3fgHaree

By REGD/SPEED POST A/D

To,

M/s Luhar Bhupendra Hakamsinh,
Upkar Nagar, Nr. Fire Station,

 Palavasana, Mehsana Industrial Estate,
Mehsana, Gujarat — 384002.

Copy to :

1. The Principal Chief Commissioner, CGST and Central Excise, Ahmedabad.
2. The Commissioner, CGST and Central Excise, Gandhinagar.

3. The Assistant Commissioner, CGST & CEX, Mehsana Division, Gandhinagar

Commissionerate.

4, The Superintendent (Systems), CGST, Appeals, Ahmedabad, for publication of

OIA on website.
_5~ Guard file.
6. PA File.
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